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Current Vopics. 


T HE provision of some means of relief for 

the Court of Appeals, whose calendar, 
as is well known, is overburdened with more 
than a thousand cases, while under the most 
favorable circumstances it is able as at pres- 
ent constituted to dispose of but 500 a year, 
is a subject in which the profession and the 
public are equally interested. The pending 
amendment, which was passed by the last 
legislature, and which, if indorsed by the 
present body, will be passed upon by the 
people at the polls next November, proposes 
to give the governor power, whenever re- 
quested by a majority of the Court of Ap- 
peals bench, to transfer temporarily to that 
court, as associate judges, not more than 
four justices of the Supreme Court, to serve 
as such until the cases on the calendar have 
been reduced to 200. We notice that nu- 
merous objections are being raised to the 
plan. However sound these objections may 
be theoretically, it seems to us they are ill- 
advised at this particular juncture, and 
should have no weight with the legislature. 
It is a condition, not a theory, that confronts 
the court, and which must be met. Whether 
if the court’s calendar were not in its present 
congested condition, and the subject cou'd 
be taken up without reference to that feature 
of the case, it would not be better to limit the 
right of appeal, or provide for an increase of 
the court’s permanent membership, one or 
both, is not now the question. It should be 
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remembered that any substitute proposition 
could not reach the people at the polls be- 
fore November, 1900, and thus would be in- 
volved injustice to the members of the court 
and to the bar, and added hardship to many 
hundreds of litigants and many millions of 
capital. The element of time is of the utmost 
ital. The element of time is of the utmost 
importance. We hope the pending proposi- 
tion will be favorably acted upon without 
delay, leaving to the future other more per- 
manent and perhaps theoretically perfect 
changes in the fundamental law relating to 
the court and its work. 


Assemblyman Harburger, of New York, 
has introduced a bill, the plain purpose 2f 
which is to save Mrs. Martha Place, of 
Brooklyn, now awaiting execution for the 
brutal murder of her stepdaughter, from the 
electric chair. The bill, which is in the form 
of an amendment to the Penal Code, makes 
murder, when committed by a woman, pun- 
Section 186 
of the Code, which provides the punishment 
for murder, is proposed to be amended so 
as to read as follows: “ Murder in the first 
degree is punishable by death, except in the 
case of a female who has been or who shall 
hereafter be found guilty of said crime; then 
the punishment shall be imprisonment for 
the offender’s natural life.” 


ishable with life imprisonment. 


A more vicious 
and unwarranted piece of legislation could 
hardly be proposed. What good reason 
there is for thus drawing the sex line in 
crime the introducer of the bill and its advo- 
cates would be much puzzled to tell us. No 
proposition is likely to find more general as- 
sent than that a woman who deliberately and 
premeditatedly murders another, as Mrs. 
Place did, should be judged by the same 
standards and subjected to the same pains 
and penalties as if the crime had been com- 
mitted by a man. Mere sentiment should 
have no place in the administration of the 
laws. If Mr. Harburger will so amend his 
bill as to provide for the abolishment of the 
death penalty altogether—though we do 
not desire to go on record as ourselves 
favoring that proposition —he will be cer- 
tain to find a great many earnest advocates 
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of it; but for the bill to save Mrs. Place and 
all other Lucretia Borgias, it will be difficult, 
in our opinion, to muster many votes. The 
spectacle of the notorious Mrs. Nack, who 
planned the murder of Guldensuppe, the bath 
rubber, and, together with the late Martin 
Thorne, mutilated and disposed of the re- 
mains, escaping by the jury’s verdict the just 
penalty which her partner in the horrible 
crime paid for his part in it, was bad enough, 
in all conscience, but Mr. Harburger would 
make it impossible to have any other result 
in similar cases. 


Although the treaty recently negotiated 
with Spain has been ratified by the senate, 
it is not yet the law of the land, for Spain 
must first ratify it. Of this result there is, of 
course, no doubt whatever, for the defeated 
and humiliated nation has every reason of 
self-interest to bring the matter to a close at 
the earliest possible time. Besides, there 
seems tc be good reason to believe that, de- 
spite the protestations of her commissioners 
during the late negotiations, Spain is very 
well satisfied with her bargain. The alacrity 
with which she has taken action toward the 
abolishment of her ministry for the colonies 
is a sufficient proof that her rulers at least 
are quite reconciled to the idea of confining 
her energies hereafter to the peninsula. 
Her happiness has been materially increased 
also by the pending troubles with the Fili- 
pinos and the incidental proof they afford 
that the United States have succeeded in 
“buying an insurrection.” Of this there 
seems no longer to be any doubt. The out- 
look from any point of view is serious, and 
the work confronting us exceedingly diffi- 
cult. It is quite true, as the New York 
Evening Post asserts, that “ it is the hardest 
problem which this republic has ever en- 
countered —the hardest which a republic 
could meet. We have the Philippines on our 
hands — hundreds of islands inhabited by 
millions of people, mostly ignorant and half- 
savage, on the other side of the globe. We 
know almost as little of them as they know 
of us. We have the white man’s contempt 
for the ‘ yellow belly;’ they have the ‘ yel- 
low belly’s’ dread of the white man, justified 





ee — 


by their centuries of experience with Spain.” 
We have no sympathy with those sincere, 
but, as we believe, misguided, Americans 
who continue to carp upon the action oi the 
government of this country, and assert that 
we are fighting to keep other peoples from 
achieving that liberty for which we ourselves 
fought so gallantly and successfully. Pro- 
tests against the annexation of the Philip- 
pines are altogether useless and premature 
at this juncture. However difficult the prob- 
lem confronting us, we have put our hands 
to the plow and cannot now turn back. We 
are bound above all else to maintain order 
and tranquillity as a prerequisite to the estab- 
lishment of any form of government which 
shall be finally determined upon as the best 
and wisest under all the circumstances. If 
the misguided followers of Aguinaldo will 
not listen to the voice of reason and trust in 
the honesty and sincerity of our motives, 
they must be brought under subjection by 
the cruel arbitrament of the sword. There is 
no other alternative. 


“The Attachment of Property in Safety 
Deposit Boxes” is discussed in a recent is- 
sue of the New York Banking Law Journal, 
by Mr. D. K. Tenney, of Madison, Wis., who 
holds that the right to make such levy, al- 
though more difficult, is as unquestionable 
as if the property were situated elsewhere. 
Officers holding writs are often seriously ob- 
structed by refusal on the part of managers 
of safety deposit vaults to point out the 
debtor’s box. In such cases, Mr. Tenney 
says, he has uniformly directed the officer to 
break into every box in the vault until he 
reached the right one, and this has generally 
converted the manager to the disclosure of 
the proper box. In cases where the manager 
still remains obdurate and refuses to dis- 
close, it is contended that the officer has the 
right discreetly to use force until he finds 
the property, and that the vault company, by 
reason of its obstinate conduct, is estopped 
to claim damages. Mr. Tenney 
‘Safety deposit managers very properly re- 
gard themselves as the repositories of their 


adds: 


customers’ secrets. Generally that is right. 


3ut when a creditor, by due process, ac- 
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quires a right to the property Ceposited, or to 
a lien upon it, the manager should have no 
hesitation in disclosing its exact location. 
The right of the creditor is superior to that 
of the debtor. To enable such levies without 
embarrassment it might be well to provide 
by express statute that when an officer with 
a proper writ demands of the vault manager 
information as to the exact location of the 
depositor’s box, the manager should disclose 
it, and then permit the officer to forcibly 
open it. This is all that can be done, for the 
manager is tunable to open a box himself, the 
depositor holding the keys. 


The proposition advanced by the New 
York Mail and Express, to utilize the labor 
of State convicts in the construction of a 
great State highway or boulevard, “ laid out 
on a broad and comprehensive plan by com- 
petent engineers, and designed to make 
comfortably accessible some of the great 
scenic wonders and inexhaustible beauties of 
this marvelous State of ours,” seems to us 
admirable. The plan referred to includes the 
extension of the Riverside Drive, New York, 
from the end of the Manhattanville viaduct, 
now under construction, to the Boulevard 
Lafayette, at One Hundred and Fifty-eighth 
street; the extension of the Boulevard Lafay- 
ette to the Harlem, and by a bridge to con- 
nect with the Spuyten Duyvil parkway on 
the bluff beycnd, from which point, by utiliz- 
ing and improving existing roads, the State 
boulevard might be continued along the 
river shore to Albany. Near this point it 
would intersect the great State boulevar:l, 
now projected by Massachusetts, to be built 
from Boston west to the New York line. 
From Albany it is proposed to carry the 
boulevard to Saratoga, to Lake George and 
Lake Champlain, skirting the western shore 
of either lake, thence from Westport west 
through the Keene valley and by way of 
Lake Placid to the Thousand Islands, and 
along the south shore of Lake Ontario to 
Niagara Falls. We can see no reason whv 
such a boulevard, macadamized so as to 
admit of comfortable and rapid travel by car- 
riages, automobiles and bicycles, could not 
be constructed and kept in permanent repair 








by convict labor at no cost to the State ex- 
cept for tools and equipment and the guard- 
ing of the convicts. 








Our contemporary 
shows that the State is already committed to 
the theory of permitting prisoners to work 
on highways within a radius of 30 miles from 
the prison, and that all that would be neces- 
sary in the way of new legislation would be 
to amend section 287 of the new Prison Code 
recently introduced in the senate so as to 



































omit the 30-mile restriction, and pass a sup- 
plementary bill indorsing the general plan 
of a State boulevard, and authorizing the ap- 
pointment of a commission to lay out the 
course and grades, and direct that the work 
of construction begin at the earliest possible 
date. Such employment without doubt 
would be welcomed by the convicts them- 
selves, and we cannot see why outside labor 
should object to the carrying out of the 
plan, in view of the fact that if it is not done 
by convict labor it is not likely to be done 
at all. A few years — at the outside, five — 
ought to see the proposed State boulevard 
completed. That it would prove a magnifi- 
cent feature of the Empire State, both for 
residents and visitors from Europe as well 
as our own country, cannot be doubted. 
The plan ought to be carried into effect with- 
out delay. 
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Aotes of Cases. 
















Arrest of Legislator for Felony — Waiver of 
Privilege — Habeas Corpus. — In State ex rel. Isen- 
ring v. Polacheck, decided by the Supreme Court 
of Wisconsin, in December, 1898 (77 N. W. R. 
708), it was held that, while a legislator arrested 
for bribery during a recess of the legislature is 
entitled to be discharged on claiming his constitu- 
tional privilege by plea in abatement, courts, 
nevertheless, will not take judicial notice of such 
privilege, and if he appears, voluntarily gives bail 
and subsequently pleads not guilty, his privilege is 
waived. 

It was further held that where a legislator was 
illegally arrested while constitutionally privileged, 
and claimed his privilege at the time, which was 
overruled by the Municipal Court, it was error for 
the Circuit Court to release him on habeas corpus, 
since the only question raised by that writ was the 
jurisdiction of the Municipal Court. Such relief 
could only be obtained by a writ of error. 

The court also decided that the arrest of a legis- 





















lator while constitutionally exempt is not void, 
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since the exemption is a personal privilege, only 
entitling him to be discharged on plea. 

The court said in part: The defendant in error 
was arrested during the recess of the legislature, 
and six days before the time of its meeting, 
August 17, 1897. The next day he had his exam- 
ination, and gave bail for his appearance at the 
next term of the court. The information was not 
filed until forty-one days after the legislature had 
adjourned sine die. To that information he pleaded 
not guilty, and thereupon the cause was continued 
from time to time until the habeas corpus proceed- 
ings in question. In the petition of the defendant 
in error for the writ of habeas corpus he states that 
at the time of his arrest he had claimed, and still 
claims, his privilege from arrest, under and by 
virtue of the constitutional clause quoted. Had he 
properly claimed his privilege when he was 
brought before the police court he might have 
been discharged on motion or plea in abatement 
(Holiday v. Pitt, 2 Strange, 985; Lyell v. Goodwin, 
4 McLean, 29, Fed. Cass. No. 8616; Coxe v. Mc- 
Clenachan, 3 Dall. 478; Miner v. Markham, 28 Feb 
387: Anderson v. Rountree, 1 Pin. 115-119; Larned 
v. Griffin, 12 Fed. 590). But there is nothing in 
the return of the sheriff to indicate that he ever 
made any such claim in the police court or the 
municipal court, and the court discharged him on 
a demurrer to the return. There is no bill of ex- 
ceptions. On the record, therefore, he appears to 
have voluntarily given bail, and subsequently 
pleaded not guilty to the information, without 
making any claim of his privilege. By so doing 
he waived the same (Prentis v. Com., 5 Rand. 
697, 16 Am. Dec. 782, and cases cited in the notes 
Chase v. Fish, 16 Me. 132; In re Roszcynialla 
[Wis.], 75 N. W. 167; Geyer’s Lessee vy. Irwin, 4 
Dall. 107). In the first of these cases it was held 
that courts do not take judicial notice of the priv- 
ilege granted to legislators exempting them from 
arrest and service of process, but advantage must 
be taken of the same at the proper time, and in 
the proper way, or it will be deemed waived. In 
the last of these cases it was held that “a member 
of the general assembly is privileged from arrest, 
summons, citation or other civil process during 
attendance on his public business, but the benefit 
of his privilege must be duly claimed at a proper 
time.” 

Assuming that the defendant in error claimed 
his privilege at the time he was arrested, as as- 
serted by his counsel and conceded by the State, 
still it would not follow that he was properly dis- 
charged on habeas corpus. The only question 
before the Circuit Court on habeas corpus was 
whether the Municipal Court had jurisdiction of 
the person and the subject-matter (In re Graham. 
74 Wis. 450, 43 N. W. 148; id., 76 Wis. 366, 44 N. 
W. 1105; In re Pikulik, 81 Wis. 158, 51 N. W. 
261; In re French, 81 Wis. 597, 51 N. W. 950; In 
re Schuster, 82 Wis. 610, 52 N. W. 757; In re 





Eckart, 85 Wis. 681, 56 N. W. 375; State v. Noyes, 
87 Wis. 340, 58 N. W. 386; In re Rosenberg, 99 
Wis. 581, 63 N. W. 1065, and 64 N. W. 299). A 
writ of habeas corpus cannot be made to perform 
the functions of a writ of error (id.). 

Upon the assumption mentioned, the question js 
whether the arrest was an absolute nullity. The 
authorities holding that the discharge must be 
claimed at the proper time, and in the proper man- 
ner, or it is waived, clearly imply that the arrest 
was not a nullity, and that the right to a discharge 
was a mere privilege. Thus, in Chase v. Fish 
(supra), it was held that the bond given by a 
member of the legislature to relieve himself from 
such arrest was not void for duress. In the same 
case it was held that the officer making the arres' 
was not a trespasser. The same was held upon 
similar facts in Carl v. Delesdernier (13 Me. 353). 
So it has been held that “no action lies for the 
arrest, on civil process, of a witness returning 
home from court, and privileged from arrest” 
(Smith v. Jones, 76 Me. 138). In Nones v. Edsa'l 
(1 Wall. Jr. 189, Fed. Cas. No. 10290), it was held 
that attendance upon congress as a member of 
that body does not confer such privilege as to 
entitle a party to have a postponement of his suit 
as a matter of right, though the court may grant 
a postponement under particular circumstances, in 
its discretion, and wpon terms. To the same effect, 
Rhodes v. Walsh (55 Minn. 542, 57 N. W. 212; id, 
58 Minn. 196, 59 N. W. 1000). See also Greer v. 
Young (120 Ill. 184, 11 N. E. 167). Upon the 
assumption mentioned, the failure to discharge 
would have been at most an error, and hence was 
not before the Circuit Court on the writ of habeas 
corpus proceedings. This is in harmony with prior 
rulings of this court (Doty v. Strong, 1 Pin. 84). 
Here the discharge was granted more than eight 
months after the privilege had expired. It has 
been held that after the privilege from arrest has 
expired the relations of the parties are the same as 
though no arrest had been made (Petrie v. Fitz- 
gerald, 1 Daly, 401). It is not as though judgment 
had been entered against the defendant in error 
pending his privilege (McPherson v. Nesmith, 3 
Grat. 237; but see Larned v. Griffin, 12 Fed. 599). 


Corporations — Liability for Contempt. — In 
Telegram Newspaper Co. v. Commonwealth, and 
Gazette Co. v. Same, decided by the Supreme 
Judicial Court of Massachusetts, in January, 189) 
(52 N. E. R. 445), it appeared that during the trial 
of an action to recover damages for property taken 
by a city for public purposes, a newspaper pub- 
lished an article, which was circulated in the place 
where the trial was in progress, stating: “ The 
town offered plaintiff $80 at the time of taking, but 
he demanded $250.” It was held that such fact, il 


true, not being admissible in evidence, was cal- 
culated to prejudice the jury and prevent the due 
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administration of justice, and was, therefore, a con- 
tempt of court. 

The court said in part: It is contended that a 
corporation cannot be guilty of a criminal con- 
tempt of court, although it may be fined for what 
is called a “civil contempt.” It is said that an 


intent cannot be imputed to a corporation in crim- 


inal proceedings. It has been decided in this com- 
monwealth that a corporation may be liable civilly 
for a libel or a malicious prosecution (Fogg v. 
Railroad Co., 148 Mass. 513, 20 N. E. 109; Reed 
y. Bank, 130 Mass. 443). We think that a corpora- 
tion may be liable criminally for certain offenses. 
of which a specific intent may be a necessary ele- 
ment. There is no more difficulty in imputing to 
a corporation a specific intent in criminal proceed- 
ings than in civil. A corporation cannot be ar- 
rested and imprisoned in either civil or criminal 
proceedings; but its property may be taken, either 
as compensation for a private wrong or as punish- 
ment for a public wrong. In most of the States 
of this country corporations may be formed, under 
general laws, for the purpose of doing almost any 
kind of business, as easily as partnerships, and 
many of the newspapers are published by corpora 
tions. Although natural persons who publish or 
assist in publishing a libel in a newspaper owned 
by a corporation may be punished criminally by 
fine or imprisonment, or both, yet, if the corpora- 
tion cannot be punished by a fine, it will escape all 
criminal liability. The authors of libels are often 
irresponsible persons, and the remedy by private 
action against corporations for the publishing of 
libelous statements is often inadequate. That a 
corporation may be indicted for a misfeasance as 
well as for a nonfeasance has been decided in this 
commonwealth (Com. v. New Bedford Bridge, 2 
Gray, 339; see Reg. v. Great North of England 
R'y, 9 Adol. & E. [N. S.] 315, 326). A corporation 
may be indicted for a libel (State v. Atchison, 3 
Lea, 729, 31 Am. Rep. 663, and note; Brennan v. 
Tracy, 2 Mo. App. 543; Pharmaceutical Soc’y 
v. London & Provincial Supply Ass’n, 5 App. Cas. 
857, 869, 870; 2 Bish. New Cr. Law, §8§ 9, 35; 
Newell, Defam. [2d ed.], 362, 363; Odgers, Sland. 
[3d ed.], 436; 5 Thomp. Corp., § 6418 et seq.). 
The publication of an article in a newspaper which 
is printed and circulated in the place where a trial 
is had, pending the trial, and which concerns the 
cause on trial, and is calculated to prejudice the 
jury in the cause and prevent a fair trial, often has 
been held to be a criminal contempt of the court 
trying the cause (O’Shea v. O’Shea, 15 Prob. Div. 
59; Ex parte Green, 7 Times Law R. 411; Daw v. 
Eley, L. R. 7 Eq. 55; Ramsbotham v. Senior, L. 
R. 8 Eq. 575; People v. Wilson, 64 Ill. 195; In re 
Sturoc, 48 N. H. 428; In re Cheeseman, 49 N. J. 
Law, 137, 6 Atl. 513; State v. Frew, 24 W. Va. 
416; Oswald, Contempt [2d ed.], p. 58 et seq.; 7 
Am. & Eng. Enc. Law [2d ed.], tit. ““ Contempt,” 
p. 59). If a corporation publishes the article we 
see no reason why it should not be held liable for 





a criminal contempt (5 Thomp. Corp., §§ 64, 68 
et seq.; 7 Am. & Eng. Enc. Law [2d ed.], p. 847, 
on corporations, and cases cited). There are no 
statutes in this commonwealth regulating the pro- 
ceedings in the trial and punishment of contempt 
of court. ‘ The summary power to commit and 
punish for contempt tending to obstruct or defeat 
the administration of justice is inherent in courts 
of chancery and other superior courts; as essential 
to the execution of their powers and to the main- 
tenance of authority, and is part of the law of the 
land, within the meaning of Magna Charta and of 
the twelfth article of our declaration of rights” 
(Cartwright’s Case, 114 Mass. 230, 238; Tinsley v. 
Anderson, 171 U.S. 1o1, 18 Sup. Ct. 805). 

In the present cases it was not necessary that a 
formal complaint should first have been made to 
the court. The contempt, if there was one, was 
not, strictly speaking, committed in the presence of 
the court,, but it related to a trial then proceeding 
before the court. In each case a summons to the 
plaintiffs in error was issued by the court, of its 
own motion, and without complaint made, to show 
cause why the corporations should not be ad- 
judged in contempt for publishing an article deal- 
ing with a matter on trial before the court. When 
it comes in any manner to the knowledge of the 
presiding justice of a court that articles are pub- 
lished in a newspaper circulated in the place where 
the court is held which are calculated to prevent 
a fair trial of a cause then on trial before the court, 
the court, of its own motion, can institute proceed- 
ings for contempt. Such a power in the court is 
necessary for its own protection against an im- 
proper interference with the due administration oi 
justice, and it is not dependent upon the complaint 
of any of the parties litigant. If the publication 
amounts to a contempt of court, because it inter- 
feres with the due administration of justice in a 
cause before the court, the contempt is analogous 
to a contempt committed in the presence of the 
court. The proceedings in the present cases, after 
the service of process, show that the plaintiffs in 
error were specifically informed of the nature of 
the charge against them, and were given a full 
opportunity to be heard with the aid of counsel. 

The most important question is whether the 
publication of these articles under the circum- 
stances stated could be adjudged a contempt. The 
articles published were not defamatory, either as 
regards the presiding justice of the court or the 
jurors before whom the cause referred to was 
being tried, or the parties to the cause. In one 
case the court discharged the treasurer and man- 
ager of the newspaper, and in the other the editor 
and the publisher, on the ground that they were 
not shown to be directly responsible for the publi- 
cations. It is probable (although this does not 
expressly appear in the papers before us) that the 
person or persons employed to report for each 
newspaper the proceedings of the court wrote the 
articles, and caused them to be published. The 
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Superior Court has not found that there was an 
intent to influence the trial of the cause referred to 
on the part of anybody. The articles are objec- 
tionable only because they purport to state the 
amount of money which they said the town offered 
to pay the plaintiff, and the amount the plaintiff 
demanded, before the petition was brought. The 
law encourages attempts to settle or compromise 
disputes, without subjecting the parties to any lia- 
bility, if the attempts fail, of having any conces- 
sions therein made to avoid litigation put in 
evidence against them in the subsequent litigation 
(Upton v. Railroad Co., 8 Cush. 600; Harrington 
v. Inhabitants of Lincoln, 4 Gray, 563; Gay v. 
Bates, 99 Mass. 263; Draper v. Inhabitants of Hat- 
field, 124 Mass. 53). We are content to assume 
that the person or persons who wrote and caused 
the articles to be published did not know this rule 
of law, and acted without any intent to pervert the 
course of justice. As the only intent which can 
be imputed to the corporation is the intent of its 
officers or agents, the question is whether the pub 
lication of these articles without any intent to per- 
vert the course of justice can be adjudged a 
contempt. In Hall Co. v. Lake (58 Law J., ch. 
513) it is said that it must be shown that the arti- 
cles were published with knowledge of the pendinz 
cause, and that appears in the present cases. In 
Cartwright’s Case (supra) it is said by the couri: 
* But the jurisdiction and power of the court lo 
not depend upon the question whether the offense 
might or might not be punished by indictment. ’ 
“*As regards the question whether a contempt 
has or has not been committed, it does not depen:| 
upon the intention of the party, but upon the act 
he has done’ (By Taney, J., in Wartman v. Wart 
man, Taney, 362, 370, Fed. Cas. No. 17210).”” If a 
person talk with or send a statement to a juror 
about a cause, during the trial of it, in such a 
manner that it may cause prejudice or bias in the 
cause, although the intent with which the person 
acted may affect the amount of his punishment, he 
cannot justify his conduct by showing that he ha-l 
no evil intent, and knew no better. 


—— + -— 


USE OF INTOXICATING LIQUORS BY 
JURORS. 


+ are decisions as to the extent to which intoxi 
cating liquors may be used by jurors before it 
will be inferred that a verdict has been affected | 


thereby, vary considerably. In the older cases it 





120; March v. State, 44 Tex. 64; Pope v. State, 36 
Miss. 121; People v. Lee Chunk, 78 Cal. 317.) 

But this rule has been generally departed from, 
so that now the modern doctrine applicable to 
both criminal and civil cases seems to be, that the 
indulgence in intoxicating liquors by jurors in 


‘moderation, under the direction of the trial judge 


(Robinson y.. State, 33 Ark. 185; State v. Reed, 
[Idaho, 1894] 35 Pac. Rep. 706), is not, in the 
absence of any evidence of over-indulgence in or 
apparent effect from the use of such liquor by or 
upon any member of the jury a sufficient ground 
for a new trial. (Carter v. Ford Plate Glass Co., 
85 Ind. 180; Carleton v. State, 43 Neb. 373; Gilmer 
v. Cameron, Ga. Dec. pt. 1, 142; State v. West, 69 
Mo. 4o1; State v. Harrigan, 9 Houst. [Del.] 369, 
People v. Hull, 86 Mich. 449; Ency. P. & P., p. 
627; Dolan vy. State, 40 Ark. 454; People v. Bem- 
merly, 98 Cal. 299; Ib. 235; Sanitary District v 
Cullerton, 147 Ill. 385; Graybeal v. Gardner, 48 III. 
App. 305; ef. s. c., 146 Ill. 337; State v. Livingston, 
64 Ia. 560; State v. Tatlow, 34 Kan. 80; Gordon y. 
Louisville, etc., R. Co., [Ky., 1895] 29 S. W. Rep. 
321; In re Merriman, 108 Mich. 454; Pittsburgh, 
R. Co. vy. Porter, 32 Ohio St. 328; Roman 
v. State, 41 Wis. 312; U. S. v. Gilbert, 2 Sumn. 
U. S. 19; State v. Barber, 74 Mo. 293; Richmond 
v. Wise, [England] 1 Vent. 124.) 

In the case of Wilson v. Abrahams (1 Hill [N. 
Y.] 207) the 
the doctrine 


etc., 


New York court refused to sustain 
enunciated in Brant v. Fowler (7 
Cow. [N. Y.] 562) and People v. Douglass (4 Cow. 
[N. Y.] 26), Bronson, J., saying: ** There is no 
authority, ancient or modern, so far as I have 
observed, which goes far enough to uphold such 
a doctrine.” (In State v. Harrigan, g Houst. 
[Del.] 360, the Delaware court overruled Gregg v. 
McDaniel, 4 Harr. [Del.] 367, which was based on 
the early New York cases.) 

And in the case of State v. Cucuel (31 N. J. L. 
249), Chief Justice Edward W. Whelpley said: “I 
am not aware of any law which prohibits the use 
of intoxicating drinks to jurors while on duty in 
a criminal case, even though that case be one in 
which the life of the prisoner is at hazard. A rule 
nearly inflexible, as it would seem, against the use 
of spirituous liquors by jurors, appears to exist in 
some of the American States, but such a rule is 


| local in its character, having no p‘ace in the gen- 


was uniformly held, that the mere fact that jurors | 


drank intoxicating liquor while in the discharge of 
their duty was sufficient ground for setting aside 
their verdict, and it was unnecessary to show that 
they were thereby made intoxicated or incapaci- 
tated for proper deliberation. (Brant v. Fowler, 


7 Cow. [N. Y.] 562; Gredd v. McDaniel, 4 Harr. | 


[Del.] 367; Ryan v. Harrow, 27 Ia. 494; Davis v. 
State, 35 Ind. 496; Leighton v. Sargent, 31 N. H. 


eral maxims of the law, and, as I think, is not 
recommended by any substantial reasons. It is the 
abuse and not the use of these dangerous stimu- 
lants which the law prohibits to the juryman.” He 
further said that the conduct of a jury using intox- 
icating liquor should be closely scrutinized, and if 
there was the slightest suspicion that such juror 
had been in any degree intoxicated, a new trial 
should be granted. 

But as in some men there always exists the pos- 
sibility of “abuse” in the use of intoxicating 
stimulants, the safer rule, it would seem, in crim- 














THE ALBANY LAW JOURNAL. 209 





inal, and especially capital cases, is to exclude 
intoxicating liquors entirely from the use of the 
jury. (State v. Brunette, 13 La. Ann. 45; Tuttle v. 
State, 6 Tex. App. 556.) 

This seems to have been the opinion of the 
court in an Iowa case. On motion for a new trial 
one of the jurors made affidavit that after they 
had reached a verdict another juror handed him a 
pint bottle half full of whiskey, and at the time 
stated that he had drunk the rest during deliber- 
ation. Such other juror made affidavit that he 
only drank a small quantity as medicine to prevent 
his catching cold. Held, that a finding that the 
liquor was drunk as a beverage was warranted, 
and therefore a new trial was properly granted. 
(Hopkins v. Knapp & Spaulding Co., 60 Nev. 
Rep. 620.) 

In the case of Perry v. Bailey (12 Kan. 539), 
Brewer, J., said: “ With the habit of drinking so 
common as it unfortunately is, to hold that if a 
juror should, during a protracted trial, take a 
single drink of liquor, the verdict thereafter ren- 
dered must be set aside therefore, would be giv- 
ing to verdicts of juries a dangerous and 
unnecessary instability.” 

In cases where the jury are allowed to separate 
there is no objection to the jurors drinking dur- 
ing adjournment of court. (Pratt v. State, 56 Ind. 
179; State v. Bruce, 48 Ia. 530; Green v. State, 59 
Miss. 501; Wilson v. Abrahams, 1 Hill [N. Y.] 
207; Dennison vy. Collins, [N. Y.] 1 Cow. 111; 
Pittsburgh, etc., R. Co. v. Porter, 32 Ohio St. 
328. But see Fairfield v. Snyder, 43 Iowa, 23, 
Brown vy. State, 137 Ind. 240.) And even in a 
case where, after the charge, a juror, mistakenly 
supposing a recess to have been taken, went across 
the street and drank a glass of beer, returning 
immediately thereafter, it was held not to be sufti- 
cient misconduct to afford a new trial. (Carter v. 
Ford Plate Glass Co., 85 Ind. 180.) 

In Michigan the court refused to set aside a 
verdict in a civil suit because two of the jurors 
drank beer during the recesses of the court, it ap- 
pearing that such conduct did not unfit the jurors 
for duty, and was not discovered until after verdict. 
(Sharp v. Merriman, 66 N. W. Rep. 372.) 

From the mere fact that a juror had an oppor- 
tunity of drinking intoxicating liquor, it will not 
be presumed, in the absence of proof, that he did 
so —as, for instance, finding liquor in the posses- 
sion of a juror before the jury was sworn. (Carle- 
ton v. State, 43 Neb. 373.) 

Where plaintiff’s attorney swore he saw a juror 
go into a saloon just after court had adjourned 
for dinner; that he immediately entered the saloon, 
heard “the order” given, and returning through 
saw the empty glass on the counter, it was held 
insufficient proof on motion for a_ new trial. 
(Cortelyou v. McCarthy, 37 Neb. 742. See also 
People v. Leary, 105 Cal. 486.) 

The distinction between a juror’s drinking 








during a recess or outside of the box and his intox- 
ication during the trial or deliberation has some- 
times been drawn rather fine. In a Kansas case, 
wherein the conviction was for assault, and pun- 
ishable by a fine, the court refused to disturb the 
conviction, although the trial court adjourned the 
court for two hours to allow a juror to recover 
from the effects of intoxicating liquors drank 
during recess. (State v. Tatlow, 34 Kan. 80.) 

And in Iowa it has been held a new trial will 
not be granted on the ground that a juror was 
intoxicated one evening of the trial, when it did 
not appear that he was at all under the influence 
of liquor while in the box, or deliberating on the 
verdict. (State v. Livingston, 64 Ia. 560. But see 
Hopkins v. Spaulding, etc., Co., [Ia.] 60 N. W. 
Rep. 620; O'Neill v. Ry. Co., 45 Ia. 546. See also 
Nichols v. Nichols, 136 Mass. 452.) 

While as has been shown the use of intoxicating 
liquor by members of the jury is not in itself 
prima facie ground for a new trial, yet if it is 
shown that during the progress of the trial of a 
cause or the deliberation upon the verdict some 
juror drank so much as to produce intoxicating 
effects upon him, thereby rendering him incapable 
of bringing a clear and unclouded intellect to bear 
upon the case, or examining it with impartiality 
and calm consideration, the verdict should be set 
aside. (Brown v. State, 137 Ind. 240; State v. 
Jones, 7 Nev. 408; Perry v. Bailey, 12 Kan. 539: 
Green vy. State, 59 Miss. 501; Hanrahan v. Ayres, 
1o [N. Y.] Misc. Rep. [Buffalo Super. Ct.] 435: 
State v. Jenkins, 116 Ct. Car. 972, Ency. P. & P. 

29; Gordon v. Louisville, St. L. & T. Ry. Co., 
[Ky.] 29 S. W. Rep. 321.) Thus, even in Nevada, 
where by statute a three-fourths verdict is allowed 
a judgment was reversed because one of the jurors 
was intoxicated. (Davis v. Cook, 9 Nev. 134.) 

In a Louisiana case the verdict was set aside, it 
being shown that, from the time the jury retired 
for deliberation until a verdict was reached, mem- 
bers of the jury consumed three and one-half pints 
of whiskey, and two of the jurors, who drank the 
greater part, became too sick to eat breakfast, and 
were in that condition when the verdict was agreed 
on. (State v. Broussard, 41 La. Ann. 81, 3 So. 
Rep. 647.) The court, in reversing this case, said: 
“We feel mortified to see that our reports will 
contain the worst case of its kind thus far to be 
found in the books.” The same court, however, 
must have been further mortified in passing upon 
a case reported in the same volume (State v. 
Demarest, 41 La. Ann. 413), wherein the jury 
seems to have been utterly regardless of the calm 
deliberation required of them. The defendant was 
convicted of a capital offense and sentenced to be 
executed. The judgment and verdict were set 
aside, it appearing that the jurors were furnished 
with flasks of whiskey; that while passing through 
the public streets to an hotel, they were so boister- 
ous as to attract the attention of the police; that 


210 


THE ALBANY LAW JOURNAL. 





— 





later they were required to leave the hotel because 
they were “ rowdying and cutting up,” indulging 
in horse play and bad language, and that they sung 
‘Climbing Up the Golden Stairs.” Referring to 
the song, the Supreme Court said: “In their de- 
bauch propriety at least should have prompted the 
selection of some other song less suggestive of the 
painful duty they were performing —the deliber- 
ating upon a case’in which the punishment was 
death.” In a somewhat later case in the same 
State we find a new trial granted because, during 
the deliberation of the jury, one or more of the 
jurors indulged in large quantities of whiskey, and 
became so boisterous and noisy as to prevent the 
inhabitants of the town from sleeping. (State v. 
Foster, 45 La. Ann. 1176, 14 So. Rep. 180.) 

But Louisiana is not alone in affording in- 
stances of ‘“ worst cases” of this kind. To Colo- 
rado must the palm be given, for in the reports of 
that State appears the deplorable exhibition of a 
judge said to have been intoxicated during the 
trial, hearing and determining, while still in that 
state, a motion for a new trial based on the intox- 
ication of some of the jurors during the time they 
were supposed to be deliberating on the verdict. 
(Redpath v. Walker, 21 Pac. Rep. 917.) 

It is a well-settled principle that where jurors 
partake of intoxicating liquors, or even refresh- 
ments (Johnson v. Hobart, 45 Fed. Rep. 542: Cot- 
tle v. Cottle, 6 Me. 140: Redmond v. Royal Ins. 
Co., 7 Phila. [Pa.] 167; Marshall v. Watson, 40 So. 
W. Rep. 352), or entertainments (Montgomery v. 
Township, 26 Pa. L. J. 193), at the expense oi 
the prevailing party, a new trial should be granted. 
And the furnishing of cigars to jurors by the pre- 
vailing party has been sufficient ground for grant- 
ing a new trial. (Baker v. Jacobs, 64 Vt. 197: 
Shettuck v. Wrought Iron Range Co., 38 Atl. Rep. 
72, 69 Vt. 468; Platt v. Threadgill, 80 Fed. Rep. 
192; Bender v. Buchrer, 8 Ohio Cir. Ct. Rep. 244; 
Harvester Co. v. Hodge, [Com. Pl.] 6 Pa. Dist. 
Rep. 378, 27 Pittsb. Leg. J. [N. S.] 424.) 

This rule is grounded upon the prejudice which 
might be created in the minds of the jurors in 
favor of the party thus entertaining them. In the 
old case of the Duke of Richmond vy. Wise (1 
Vent. 124) the jury drank wine while they were 
deliberating; and, further, “after they had given 
up their privy verdict they were treated at the 
tavern by the plaintiff's solicitor before their af- 
firmance of it in court,’ and for “these misde- 
meanors in the jury’ a motion was made to set 
aside the verdict which they found for plaintiff. 
The motion was denied. As to the drinking wine, 
the judges were all agreed “ that if the jury eat or 
drink at the charge of the party for whom they find 
their verdict, it disannuls their verdict; but here it 
doth not appear that the wine they drank was had 
by order of the plaintiff, or any agent for him,” 
and as to the treating by the plaintiff between the 
privy and the public verdict, the court held it did 





not avoid the finding, though it would have been 
otherwise, * if the defendant had treated them and 
they had changed their verdict; ”’ and in The King 
v. Burdett (12 Mod. 111) it is said that if the jury 
eat and drink at the charge of the party for whom 
the verdict is found, it avoids it, but if at their own 
charge, they are only finable, and in another re- 
port of this case (2 Salk. 645; 1 Ld. Raym. 148 
S. C.), Holt, C. J., said that if a jury eat (and 
formerly there was no difference as to this ques- 
tion between eating and drinking) at their own 
charge it is finable, but the verdict shall siand: 
otherwise, if at the charge of one of the parties 
and the verdict is found for him. (See also Hare- 
bottle v. Placock, Cro. Jac. 21; Coke Litt. 227 
Trials per pais, 248; 21 Vin. Ab. 448 Tit. Trial 
[G. g.].) 

Where counsel for the prevailing party has en- 
tertained the jurors, a new trial has sometimes 
granted (Walker v. Hunter, 17 Ga. 463: 
Springer v. State, 34 Ga. 381; People v. Montague, 
71 Mich. 477); but the more general doctrine 
seems to be that where counsel for the prevailing 
party has entertained the jurors, or furnished them 
reireshments, this will not necessarily require the 
verdict to be disturbed, unless it is apparent that 
there was & wrongful intention or that prejudice 
has resulted therefrom. (Koester v. Ottumwa, 34 
Ia. 41; Pittsburg, etc., Ry. Co. v. Porter, 32 Ohio 
St. 328; People v. Lyle, [Cal., 1884] 4 Pac. Rep 
977; Holman y. Raynesford, [Kan. App.] 44 Pac. 
Rep. 910; Chgo., St. P., M. & O. R. Co. v. Deaver, 
45 Neb. 307; Curran v. Iron Co., 96 Ga. 756. Con- 
tra, Vollrath v. Crow, 37 Pac. Rep. 474, 9 Wash. 
374-) 

In an Illinois case, where counsel for the preyvail- 
ing party and some of the jurors, after trial, and 
after verdict found and sealed, but not brought 
into court, went to a saloon, and there treated one 
another, and talked and drank together, the court 
said: ** We could not, if we were to try, speak in 
language sufficiently condemnatory of such con- 
duct by both jurors and attorney.” But the matter 
not having been called to the attention of the 
court before the verdict was opened, a new trial 
was properly refused. (McLaughlin v. Hinds, 47 
Ill. App. 508; Cf. s. c., 151 Ill. 403.) But if the 
liquors are furnished by both parties, or at the 
expense of one party with the consent of the other, 
and no corruption appear, neither can complain. 
(Coleman v. Moody, 4 Hen. & M. [Va.] L; Den- 
nison vy. Collins, 1 Cow. [N. Y.] 111. See also 
Patton v. Hughsdale Mfg. Co., 11 R. I. 188, 
where objection was not raised until after verdict. 
McLaughlin vy. Hinds, 151 Ill. 403; Bradshaw v. 
Degenhart, [Mont.] 39 Pac. Rep. go.) 

In conclusion, it may be said that nothing can 
be more baneful to the purity of a verdict than the 
use of intoxicating drinks by the jury while en- 
gaged in their deliberations, nor can anything be 
more revolting, both to a sense of justice and of 
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decency, than the idea of the life or liberty of a 
citizen depending upon the maudlin deliberations 
of drunken jurors. The parties in a civil suit, 
and a fortiori the defendant in a criminal prosecu- 
tion, have the right to demand that the case shall 
be tried, not only by jurors who are not drunk, 
but my men whose minds are not even influenced 
or clouded by liquor. It should therefore be the 
duty of the trial judge to see to it that intoxicat- 
ing liquors as a beverage are rigidly and carefully 
excluded from the jury-room; and if absolutely 
necessary for medical purposes, should be admin- 
istered only in small portions, upon the prescrip- 
tion of a physician and under the sanction of the 
judge. But while the introduction of such liquors 
in any other manner is highly censurable, and 
should be the subject of exemplary punishment, it 
will not, as we have seen, vitiate the verdict, if it 
can be affirmatively shown not to have affected the 
deliberations of the jury. The true rule on the 
subject is thus stated by Judge Smith in Pope v. 
State (36 Miss. 121, 136). Speaking of the intro- 
duction of liquor into the jury-room, he says: 
“The true point of inquiry here is not whether 
these parties were guilty of improper and illegal 
conduct, but whether by such conduct the verdict 
was improperly influenced. * * * Where facts 
are established which show that improper influ- 
ences might have been brought to bear upon the 
jury, and there is no opposing testimony which 
negatives the presumption thus created, according 
to the settled rule of this court, the verdict will be 
deemed vicious.”” He then reviews the facts 
proved in the case under discussion, and arrives at 
the conclusion that the presumption has been 
negatived, declaring that, ‘ notwithstanding the 
irregular and improper conduct of the bailiff and 
juror, there is no pretence for asserting that the 
verdict should be disturbed.” 

From the foregoing decisions it may be gath- 
ered that jurors may use intoxicating liquors with- 
out thereby vitiating their verdict, unless it be 
affirmatively shown that such use affected their 
deliberation, provided such intoxicating liquors 
are not procured at the expense of the prevailing 
party, or if so procured or furnished, it appears no 
prejudice has resulted therefrom. 

Morton JOHN STEVENSON. 

Cuicaco, ILx., Jan., 1899. 

pei Retid 


LEGAL TALES. 


ANY years ago, when Martin Grover was 
first elected a justice of the Supreme Court, 


\ 


he resided at Angelica, then the county seat of 
Allegany county, and ‘the scene of his success as a 
lawyer and of his triumphs as an advocate. 


He was a large, fine-looking man. A broad 
head, a pleasant eye and a prominent chin. His 
manner was friendly and democratic. He always 
had time to “speak with” a client, and upon 
occasion would go with him to the nearby old 





tavern, take a seat before the fireplace, call for a 
social glass, smoke a pipe, and talk law, politics, 
crops or anything that suited his client. 

The writer had been employed to institute legal 
proceedings on behalf of a young mother who had 
been deprived of the custody of her child. When 
she was a silly girl she had married a coarse fel- 
low and gone away to live with him. After a 
child was born he neglected her, and in time ill- 
treated her, so that she became desperate, and one 
day, in the absence of her husband, she took her 
baby in her arms and fled back to her old home. 
He soon followed her, and getting an opportunity, 
he took the sleeping child from its cradle, carried 
it away and left it in the keeping of a relative. 
The young mother, helpless and filled with de- 
spair, came to the office for advice and assistance. 

*To be brief, a writ of habeas corpus was sued 
out, returnable before the judge at Chambers. 
On the return day the parties appeared, and the 
child was brought into court in charge of a strange 
woman, who took a seat on one side of the room 
and held the baby in her lap. The young mother 
sat on the opposite side of the room, nervous an: 
restless. She constantly kept her eyes on her 
child. It was a pretty little human toy, that any 
good woman would love. The trial commenced 
and a witness had taken the stand. Then, as if 
deranged with the sight, the young mother sprang 
from her chair, darted across the room and 
clasped her baby in her arms. The strange 
woman was on the alert, held fast to her charge, 
and a struggle ensued. There was a scene. Sev- 
eral arose seemingly intent on taking a hand in the 
affray. But the judge soon restored order, and 
the young mother, sobbing and in tears, recrossed 
the floor and took her seat. For a few moments 
the room was silent. The judge, with sympa- 
thetic interest, was looking at the young mother 
and the child. Then, in a calm voice, he directed 
the strange woman to carry the baby to its mother 
and allow her to hold it until he ordered other- 
wise. The woman had the good sense to obey. 
The young mother tenderly fondled her baby, and 
her smiles soon dried away her tears. 

The trial was resumed and brought to a close. 
The attorney had few doubts as to the result. 
Indeed, the decision had been made. The young 
mother, with her grief and her tears, appealing to 
the fatherly instincts of the judge, had been her 
own advocate, and had won her own case. She 
kept her child. With her baby in her arms and 
a glow of joy and triumph on her face she left the 
court-room. The climax more than rewarded her 
attorney for his services. J. W. D. 

AxBany, N. Y., Feb. 8, 1899. 


———— 


Days of grace have been abolished by the Min- 
nesota legislature. The house has rejected a reso- 
lution proposing a constitutional amendment for 





the initiative and referendum. 
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IRVING BROWNE. 
[Born September 14, 1835. Died February 6, 1899.]| 
HEN the ALBany Law JOURNAL, in its recent 
holiday number, celebrated the distinguished 
services of its late editor, little did we dream that 
its tribute was so soon to serve as the memorial 
of a vanished life. That that ever youthful per- 
sonality — so ardent, so strong, so buoyant — was 
even then smitten with decay seems most incred- 
ible to those who had come most closely into 
contact with it. And now that the blow has fallen 
do we find it still harder to realize that that mar- 
velous vital energy had burned itself out, and that 
Irving Browne died an old man. But he had 
long been conscious that he was 
“not now that strength which in old days 
Moved earth and heaven.” 


In a recent letter to the writer of the article 
above referred to, he said: ‘‘ After all, what I best 


» TAT = § 
pe his 














IRVING BROWNE, 


liked was your statement that I am ‘still very 
much alive,’ for physically I am very frail, and 
dread the coming winter in this horrible climate. 
I shall not ‘ make old bones,’ like my father, who 
died ten days ago at the age of 88 years and 7 
months.” Several months previously he had writ- 
ten to the same friend that his health was much 
impaired, and added: ‘I hope to live to complete 
my annotation of English Ruling Cases, and then, 
two years hence, shall probably be tired enough to 
take my long rest without grumbling.” The cheer- 
ful tone of these prognostications was not more 
characteristic of the man who wrote them than 
the desire to postpone the hour of release until 
the long task to which he had set himself was 
done. 





Irving Browne was born September 14, 1835, in 
Marshall, Oneida county, New York. His father, 
Lewis C. Browne, was a Universalist clergyman 
of considerable prominence, and at the time of his 
death, a few months ago, was the oldest living 
clergyman of that denomination. The elder 
Browne was an austere man, of great force of char- 
acter, and with little or none of that genial humor 
which sweetened the life of his son. This must 
have come rather from the mother, Harriet Hand 
Browne, who is described as having been a woman 
of most engaging qualities of heart and mind. 

The father’s pastoral migrations, which carried 
the family successively to Nashua, N. H., and Nor- 
wich, Conn., must have interfered not a little with 
Irving’s early education, but he was a clever, wide- 
awake lad, with an inborn and insatiable love of 
reading, and he made the most of such opportuni- 
ties as he had. To most of those who knew that 
trained and cultivated mind in after years, it will 
be a surprise to learn that his formal education 
came to an end when he was fourteen years old. 
At that early age he entered upon the half-century 
of incessant, fruitful activity which has just been 
terminated by his death. After learning the trade 
of a printer, he was attracted by the new possibili- 
ties of the electric telegraph, and at the age of 
seventeen had become an expert telegrapher, 
being one of the first to acquire the habit of read- 
ing by sound. 

These boyish experiments in the art of living 
were now succeeded by the real vocation of the 
man. In the spring of 1853 he went to Hudson, 
N. Y., and entered the office of Theodore Miller, a 
prominent lawyer, who afterwards served for many 
years as a judge of the Court of Appeals. Ajter 
an apprenticeship of three years here and with 
Randolph Townsend, a lawyer of high standing in 
New York city, Irving Browne came to Albany 
and entered the Albany Law School, from which 
he was graduated in the spring of 1857. Having 
been admitted to the bar, he was at once invited 
to associate himself in practice with the well- 
known law firm of Martin I. and Rufus Town- 
send, of Troy, then and for many years leaders vf 
the bar in the northern part of the State. Mr. 
Browne’s contribution to the success of the firm 
of Townsends & Browne, which was then formed, 
was of the most solid and enduring character. 
That the association continued for twenty-one 
busy years without a break is of itself evidence of 
its fortunate character. The extensive and varied 
practice of his firm, in which he played the unob- 
trusive but important rdle of counsel, gave him 
abundant opportunity to acquire that wide and 
accurate knowledge of the law which, in his sub- 
sequent career as legal editor and author, stood 
him in such good stead. Eminently practical and 
judicious, he was an excellent adviser, while his 
unusual gift of lucid statement, combined with his 
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mastery of style, made him a favorite and success- 
ful advocate. 

His arguments before the Court of Appeals of 
his State were models of perspicuous and con- 
yincing oratory, and won him success in many 
important litigations. But his most marked char- 
acteristic as a lawyer was one whose value to the 
profession put it entirely above the test of success 
or failure in a given litigation — namely, the inde- 
pendent judgment which he brought to bear on 
the questions of law with which he was called upon 
to deal. His thorough knowledge of legal prin- 
ciples freed him from the half-educated lawyer's 
reverence for the last decided case, and he real- 
ized (what too many of his professional brethren 
are prone to forget) that the lawyer’s first duty is 
to do what in him lies to bring the legal system 
of his State into conformity with general principles 
of law and justice. Accordingly, he never hesi- 
tated, in his forensic efforts, to attack the venerable 
iniquity that lay across his path, nor to call upon 
the courts to correct some aberration of the local 
law, or to incorporate into the law of the domestic 
jurisdiction some salutary principle which had won 
recognition elsewhere. In such labors as these, 
success and failure are relative terms, are equally 
illuminating, and may, in the long run, be equally 
valuable. 

The contentions of the court-room were less to 
his taste, however, than the less dramatic, but not 
less important, service of the office lawyer, with 
its opportunities for reflection and reading. In 
these busy years of devotion to the most exacting 
of professions, the graceful pen which was to win 
for him his most enduring reputation had little 
opportunity for exercise. But it was not alto- 
gether idle, and his occasional contributions to 
this and other legal journals were already making 
him known as that rara avis—a Jawyer with a 
style. 

The partnership with the Townsends lasted till 
1878, when Mr. Browne withdrew to engage in 
practice independently. But he had hardly got 
fairly settled in his new office when, upon the 
death of Isaac Grant Thompson, the founder and 
first editor of the ALBANY Law JouRNAL, in 1879, 
the opportunity of his life came to him. For- 
tunately for himself and the profession, he did not 
turn away from it. The brilliant abilities of Mr. 
Thompson had given the JouRNAL a unique and 
influential position among legal periodicals. He 
had demonstrated the possibility of making a legal 
journal at once useful and entertaining, and it was 
to this difficult and exacting inheritance that Irv- 
ing Browne succeeded. 

No better choice could have been made. He 
magnified his office. Under his able and energetic 
administration the ALBANY Law JouRNAL became 
more entertaining and more useful than ever be- 
fore. His alert intelligence, his extensive familiar- 


ity with the course of judicial decision in England, 





as well as in the several United States, and his 
high personal and professional ideals, fitted him 
peculiarly for the office which he was now called 
upon to fill — that of guide, philosopher and friend 
to his brethren of the bar. His instinct for the 
important case was as sure as that which, upon 
proper occasion, guided him to the lighter aspects 
of the law. His choice of topics for editorial 
comment was as judicious and lawyerlike as his 
treatment of them was informing and stimulating. 
His style, varying from grave to gay, but always 
spirited and graceful, won him hosts of friendly 
and sympathetic readers, to whom he became more 
than a name. So vigorous a personality could not 
be swallowed up in an editorial chair, however 
capacious, and wherever the Law JouRNAL went it 
carried with it the clear, vibrating tones and the 
wholesome influence of Irving Browne. 

In these congenial labors he found his exceeding 
great reward. It would be hard to say whether it 
was the freedom of his new life or its opportuni- 
ties for influence that he valued most. He cer- 
tainly availed himself of both with unfailing ardor. 
The Law JourNat was his voice, and with and 
through it he spoke the thought that was in him, 
without fear or favor. 

“ Here,” as we have elsewhere said, ‘ week after 
week for fourteen years, he preached the gospel of 
Magna Charta — cheap and Speedy justice. All of 
his gifts of humor, satire, literary skill, eloquence, 
were lavished without stint on this elusive object. 
This was the mainspring of his zealous advocacy 
of codification, of reform of the jury system, of 
reform of the rules of evidence and of the laws 
affecting married women, marriage and divorce. 
That he did much by his indefatigable and per- 
sistent labors to promote these objects of his 
solicitude cannot be denied. So wisely did he 
charm the ears of his audience that many lawyers 
of the present day owe their realization of the 
need of reform to his skilful advocacy. When the 
history of that millenial struggle comes to be 
written, not the least of its heroes will be the man 
who, for a score of years, cried in the wilderness, 
‘ Prepare ye the way of the Lord.’ ” 

Mr. Browne was not long in realizing that in 
transferring his activities from the operative to the 
literary side of his vocation he had found his line 
of least resistance, and, consequently, of greatest 
usefulness to his profession. Having located his 
vein, he at once began to work it with character- 
istic energy and thoroughness. His weekly con- 
tributions to the JOURNAL represent but a small 
part of the product of that fruitful period. His 
pen was never idle. Many volumes might be made 
up from his articles contributed to other legal 
periodicals. His legal text-books on Domestic 
Relations, Criminal Law, Bailments, Sales and 
Parol Evidence, together with his volume of 
Short Stories in Evidence, and on the Judicial 
Interpretation of Common Words and Phrases, 
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would alone constitute a sufficient title to the re- 
spect and gratitude of the profession. But this is 
only the beginning of the record of his labors. 
Succeeding Mr. Thompson, his predecessor on the 
Law Journat, in the editorship also of the 
“ American Reports,” he conducted that important 
collection of decisions from the twenty-fifth to the 
sixtieth and concluding volume. He annotated 
and published an edition of the New York Re- 
ports from the sixteenth to the one hundredth volumes, 
and edited two volumes of National Bank Cases 
and a digest of the decisions of the New York 
Court of Appeals. His last work of this character 
was his editorship of the American edition of the 
great series of English Ruling Cases, upon which 
he was still engaged at the time of his death. 

But in the midst of these more serious under- 
takings his active pen still found time for lighter 
labors. His “Short Stories of Great Lawyers,” 
“Law and Lawyers in Literature” and “ Humor- 
ous Phases of the Law” found ‘a wider audience 
than that to which his legal treatises appealed, and 
in his graceful verse — of which two volumes were 
collected —and his purely literary essays (espe- 
cially in the volumes, “Iconoclasm and White- 
wash” and “In the Track of the Bookworm”’), 
he reached a high level of artistic excellence, as 
well as a considerable measure of popular appre- 
ciation. His refined faste, sound and wholesome 
judgment and cheerful philosophy of life gave 
these chips from his literary workshop a distinc- 
tion quite apart from their excellence of form. 

The foregoing account of ‘Mr. Browne’s literary 
activity has somewhat overrun the period of his 
connection with the ALBANY Law JourNAL. This 
came to an end in 1893, when he removed to Bui- 
falo in order to be near his married daughter, who 
was a resident of that city. This event terminated 
also his long and fortunate connection with the 
Albany Law School, in which he had for eleven 
years been professor of criminal law and the law 
of the domestic relations. His lectures, sparkling 
with wit and as sound and practical as they were 
scholarly, will always be treasured recollections to 
those who were so fortunate as to hear them. He 
continued his lecturing after going to Buffalo, 
where he became a member of the teaching force 
of the law school of that city, delivering special 
courses of lectures from time to time, also, at the 
Cornell and Boston University Law Schools. 
During the last three years of his life he also held 
the post of librarian of the library of the Supreme 
Court at Buffalo, a position for which his intimate 
knowledge of legal bibliography peculiarly fitted 
him. Since 1892 he had also been the editor of a 
department — “ The Lawyers’ Easy Chair” — of 
The Green Bag. 

This record of professional and literary activity 
has left but little space for reference to the per- 


sonal and domestic aspects of his life. He was 





twice married, his first wife, Delia Clark Browne, 
dying in 1882. Twelve years later, after his re- 
moval to Buffalo, he married Mrs. Lizzie Buell 
Ferris, who survives him. He leaves also two 
daughters, the children of his first wife — Sarah 
Clark Browne and Anna Maullin Lewis, the latter 
the wife of the well-known Buffalo lawyer, Loren 
L. Lewis, Jr. —and three grandchildren, 
were the joy of his declining years. Among his 
survivors, also, must be reckoned the many 
friends whom his winning qualities and lofty char- 
acter had bound to him as by hooks of steel. It 
is not those of his household alone to whom the 
news of his death came with a sense of personal, 
irreparable loss. 

In these personal and social relations he was 
altogether happy and a well-spring of joy to those 
about him. His lively spirit, conversational gifts 
and charm of manner made him a great social 
favorite; but his greatest happiness was the inti- 
mate companionship of the family circle, and here 
the genial and humorous side of his mature was 
most freely displayed. Of an affectionate and 
kindly disposition, devoted and sincere in his 
home relations, with a rare capacity for friendship, 
his pure and stainless life has left no shadow 
save that of his loss. 

To the many who loved him it will be a con- 
solation to know that his last years of declining 
health were in many respects his happiest. With- 
out any sense of decaying powers, in the midst of 
a circle of appreciative friends, with his devoted 
family about him, he went down the swift decline 
of life contentedly and even buoyantly, sure of 
himself and trusting the eternal goodness. So 
passed that noble life, not in gloom and fear, but 
with serene faith, even as 


who 


“one who wraps the drapery of his couch 
About him, and lies down to pleasant dreams.” 


GEORGE W. KIRCHWEY. 


—- > 


COURTS AS ADVISORY COUNSEL. 


HE New York Evening Post for January 6 

contained the following editorial paragraph: 

“ Governor Pingree, of Michigan, is a perfect 
reservoir of ideas about government. It is rarely 
that he lets a week pass without giving the people 
of the State something new to talk about. With 
such fecundity of schemes there must needs be 
good, bad and indifferent, but the proportion of 
sensible suggestions runs higher than would be 
expected. Of this class is his request for the co- 
operation of the judges in Michigan in facilitating 
good legislation by passing upon the constitution- 
ality of important measures at the time of their 
consideration, so as to prevent the enactment of 
any which could not stand the test. Such a pro- 
cedure is not contemplated by the Constitution of 
the State, and nobody will be surprised that the 
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. . . . | 
judges are disinclined to act on the suggestion; | 


| 
but it would be a good thing for Michigan, and | 
for every other State, if the opinion of the highest ' 
tribunal could be thus secured. The Massachu- 
setts Constitution expressly provides that “ each 
branch of the legislature, as well as the governor 
and council, shall have authority to require the 
opinions of the justices of the Supreme Judicial 
Court upon important questions of law, and upon 
solemn occasions.” This renders it possible for 
the lawmakers to find out whether some new de- 
parture which they contemplate would be consti- 
tutional. It is a great misfortune to a State that | 
an important measure may be passed, like the 
Torrens Land Registry Act of 1895 in Illinois, and 
be approved by the popular vote of the city of 
Chicago under a provision of the act, only to have 
the whole proceedings set aside by the Supreme 
Court for some defect on constitutional grounds, 
which might have been rectified while the matter 
was pending in the legislature if the judges could 
have been asked to pass upon the question then.” 

The proposition to have courts act as advisory 
counsel to the executive and legislative depart- 
ments of the government is one periodically crop- 
ping out in States where the system does not 
already exist. In some States such policy has 
worked fairly well, but so much legitimate criti- 
cism has been offered upon it that we do not look 
for its extension to other communities. Super- 
ficially, the idea is a taking one, to have the courts 
declare in advance what a law means, or whether 
a proposed act is unconstitutional. What are the 
courts for — it is said —if not to clear up doubtful 
points of law, and why should they not perform 
such function as to important public measures at 
their inception, so that the public may not run 
the risk of acting upon erroneous conceptions 9 
law, only to be advised of error by decisions in 
particular cases rendered months or years after a 
statute has been passed. 

The principal difficulty with this contention is 
that the courts do not ‘clear up or settle doubtful 
points of law by decisions upon abstract questions. 
The rule is generally recognized that utterances oi 
judges upon questions, submitted either by a gov- 
ernor or legislative body, do not constitute bind- 
ing precedents, but are only advisory, and that the 
courts are at liberty to depart from views so ex- 
pressed in passing upon actual cases subsequently 
arising. What, for instance, under such circum- 
stances, would be either the legal or moral effect 
of opinions rendered by the New York Court of 
Appeals, whose custom has been of late to decide 
even questions of tangible right submitted to them 
by a divided court — often by a mere majority 
vote? As to legal advice upon the effect of a 
statute, the opinion of an attorney-general, or of 
distinguished private counsel, is fully as apt to be 
correct, and to ultimately prevail as that of a mere 
numerical majority of a court. 





It is difficult to anticipate upon a mere abstract 
presentation of a statute already passed, or a pro- 
posed law, the view which may be officially taken 


| when the question of validity or proper interpre- 


tation arises under an actual state of facts. There- 
fore, the disposition of the courts themselves — 
properly, as we think —is to discourage the im- 
posing of this advisory function upon them. 

The following language by the Supreme Court of 
South Dakota (66 N. W. R. 310) may be taken as 
fairly typical of the judicial attitude. It was deter- 
mined by the court, upon executive requisition for 
a construction of a statute of South Dakota con- 
cerning the appointment of regents of education 
and the duration of the terms of office of certain 
regents, that an opinion should not be given, as 
rights of persons not offered an opportunity to be 
heard were involved. This proceeding is interest- 
ing as asserting discretionary power on the part 
of judges as to whether or not the request from 
a governor or legislative body for an opinion 
shall be complied with. The communication of 
the judges also suggests strong considerations 
against the general policy of permitting either of 
the other departments of the government to call 
upon the judiciary for opinions on abstract ques- 
tions. The judges said in part: 

“Tt is a fundamental principle of our political 
system, recognized and respected by all thoughtful 
citizens, that so far as possible each department of 
government should act independently of the 
others. Unless carefully guarded, the section of 
the Constitution in question may lead to frequent 
discussions of delicate distinctions between execu- 
tive and judicial duties. We believe the operation 
of its provisions should never be extended beyond 
the manifest intent of its terms. Its language 
should be given a restricted, rather than an en- 
larged, interpretation. Only upon important ques- 
tions of law and upon solemn occasions should the 
ex parte opinion of judges be required or given. 

“It is impossible to announce any rule appli- 
cable to all cases for determining what questions 
are of sufficient importance, or what occasions are 
of sufficient solemnity, to warrant the employment 
of this unusual proceeding. These are matters 
which must rest largely in the discretion of both 
the executive and the judiciary, for, while the ex- 
ecutive will have to first judge whether any given 
question justifies a request for the opinion of the 
judges, upon the latter must devolve the responsi- 
bility of deciding whether it is one upon which 
the Constitution contemplates an opinion should 
be given. It is submitted, however, that for many 
excellent reasons great caution should be em- 
ployed both by the executive and the judges in 
exercising the discretion conferred upon each (In 
re Constitutionality of Senate Bill No. 65, 12 Colo. 
466, 21 Pac. 478). 

“It is evident that a construction of the statute 
to which our attention is called would substantially 





216 


THE ALBANY LAW JOURNAL. 











affect the rights of persons now acting as regents 
of education. To determine such rights in advance 
of any contention on their part, and without such 
persons having an opportunity to be heard, seems 
to us exceedingly undesirable, and not in accord 
with the methods usually employed in judicial pro- 
ceedings (see In re Construction of Constitution, 
3 S. D. 548, 54 N. W. 650). If no doubt exists as 


to the construction to be given this statute, an, 


opinion would seem unnecessary; if doubts do 
exist, its proper interpretation would involve diffi- 
culties, for the solution of which we should have 
the research and assistance of counsel charged 
with the important duty of representing and pro- 
tecting the interests and rights of all concerned — 
an essential and efficient aid in the due adminis- 
tration of justice. 

“ After. mature and thoughtful consideration of 
your excellency’s communication and our duties 
under the Constitution, we beg leave to respect- 
fully announce that we are forced to the conclusion 
that our opinion should not be given upon the 
construction of the statute mentioned therein.” — 
N. Y. Law Journal. 


CAPITAL PUNISHMENT AND CRIME. 
T a hearing before a legislative committee in 
Boston on a bill for the abolition of the death 
penalty, George L. Patterson, of Cambridge, pre- 
sented statistics bearing on the subject. He said 
that he had at one time made a special study of 
the matter, and had collected considerable mate- 
rial from original sources. In Michigan, which 
was the first State to abolish capital punishment, 
there were 37 murders in the 13 years preceding 
the passage of the law abolishing the death pen- 
alty, and 31 in the 13 years following its abolition 
a small decrease on the face of it; but as the popu- 
lation had in the second interval increased about 
50 per cent., the actual decrease in murder was 
more than 40 per cent. Rhode Island abolished 
the death penalty in 1852, and from 1860 to 1870 
the records showed that there had been a decrease 
in the crime of murder of about 4o per cent.; in 
Wisconsin, where the penalty was abolished in 
1853, the decrease had been about 3 per cent. from 
1871 to 1889: and in Maine, where it had been 
abolished and reinstated and again abolished, the 
decrease had been about the same. In Iowa it had 
been abolished and reinstated; but in the four 
years from 1872 to 1876, while the penalty was not 
in force, there was one murder for every 1,200,co9 
of the inhabitants, as against one murder for every 
800,000 in the four preceding years. 

From sources not original he had gathered the-e 
facts: In Norway, from 1869 to 1879, 14 men were 
sentenced to death, and only 3 executed; in Aus- 
tria, from 1870 to 1879, there were 806 death 
sentences and only 16 executions; in Denmark, 





from 1870 to 1880, 94 were sentenced and I exe- 
cuted; in England about 76 per cent. of all the 
trials for offenses not punishable by death resulted 
in convictions, while only 33 per cent. of the trials 
for offenses punishable by death resulted in con- 
victions; in the United States the average number 
of trials for murder each year was about 2,500. and 
there were from 100 to 150 convictions. Holland 
has abolished the death penalty, and there hes 
been a decrease in crimes formerly punished in 
that way. In Portugal, which abolished the death 
penalty in 1867, there had been a marked decrease 
in homicides, as he had been assured by the 
United States consul at Lisbon, who had consulted 
native authorities. 


ee 


NEW YORK LAWS OF 1899. 


T HE following bills, passed by the legislature ef 

the State of New York during the present 
session, have become laws by the approval of the 
governor: 

Chap. 1. By Senator Ellsworth, entitled an act 
making an appropriation for contingent expenses 
of. the legislature. 

Chap. 2. By Assemblyman Hill, entitled an act 
to enlarge, extend and confer powers and priv- 
ileges upon the Pan-American Exposition Com- 
pany, incorporated under the Business Corporation 
Law, by a certificate, duly filed in the office of the 
secretary of state, June 25, 1897, and limiting the 
liability of its stockholders and directors. 

Chap. 3. By Assemblyman Coughtry, entitled 
an act authorizing Ariel Lathrop and Catherine 
Beardsley Lathrop to make a gift to the Albany 
Hospital under certain conditions. 

Chap. 4. By Senator Norton, entitled an act in 
relation to notaries public in county of Nassau. 

Chap. 5. By Assemblyman Dutton, repealing 
the act of 1898 providing for the payment of boun- 
ties for the seizure of illegal fish nets. 

Chap. 6. By Assemblyman Coughtry, authoriz 
ing the town of New Scotland to borrow $5,000 
for the purpose of paying a judgment obtained 
against that town. 


o—$_—_—__—- 


Legal Laughs. 


Sir Henry Hawkins was once presiding over a 
long, tedious and uninteresting trial, and was lis- 
tening apparently with great attention to a very 
long-winded speech from a learned counsel. 
After a while he made a pencil memorandum, 
folded it, and sent it by the usher to the Q. C. in 
question, who, unfolding the paper, found these 
words: “ Patience competition. Gold medal, Sir 
Henry Hawkins; honorable mention, Job.” — 
Argonaut. . 
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English Hotes. purpose of instruction, athletic fields, playgrounds, 
The benchers of the Middle Temple have ex- | gymnasiums and libraries being exempted. 
pressed their view that barristers called in Eng- In the Federal Court at Dubuque, Iowa, on the 


land, and subsequently admitted to practice in the | roth inst., Judge Shiras decided that a life insur- 
dual capacity of barristers and solicitors in the | ance policy belonging to a voluntary bankrupt 
courts of the Leeward Islands, ought not to adver- | becomes an asset. Hugo Lange, a bankrupt, held 
tise in the local papers. that his policy was exempt and Referee Webster 

A chair of military jurisprudence has been estab- | decided in his favor. An appeal was taken, the 
lished at the Berlin University. Dr. Weiffenbach | duestion being, “Is an endowment policy on the 
will be the first professor. life of a voluntary bankrupt exempt from classifi- 
cation as assets?”’ Judge Shiras considered the 
question of so much importance that he filed a 
written opinion holding that a policy was not 
exempt, and a sum equal to its cash value must 
be turned over to a trustee within thirty days or 
the policy would become a listed asset. 













The appointment of Mr. Choate as ambassador 
to Great Britain synchronizes with a powerful at- 
tempt on the part of the leading members of the 
American legal profession to put an end to the 
unseemly practices that have grown up among 
some American lawyers. Dickens’s grotesque de- GRP : x ‘ 
lineation of Sampson Brass, of Bevis Marks, would Coincident with the eee by the United 
stand to-day as sn apt description of certain States of its responsibilities as one of the great 
ar oe Si : : . | nations of the world comes to the judges of the 
American solicitors. As advertisers American | .° - 

a New York Supreme Court the propriety of brav- 
lawyers of the lower grades are as enterprising and | - : : : 
as fertile as Barnums. An instance has recently | '"® democratic sentiment by donning a proper 
come under my notice. Not long ago an poeand court costume of black silk gowns, says the 
ploye of the Illinois Central Railway, running be- Canada vere S cee yyw ste tap oy ae 
tween Louisville and Central ‘City, was killed while ome aa nach pone bets ae nit “a tien sae ne 
leaning out of the top of a car. Before the widow adaassle ‘ — ' can see varng a denccmngtes 5 
even knew all the particulars of his death, letters | "°Y€T T@V& Deen aiscarded. Pee, See 




















































t were showered in upon her by lawyers along the south of us are getting on nicely. When they 

. line of the railway. In due time the coffin bearing have taken some other — yen hand, and ac- 

- the remains of the unfortunate man reached the quired a few ——s foreign wereugiese Sheps shall 

n mourning widow. It was opened, and to the coat capent 40 09 their judges robed in ermine instead 

e sleeve of the dead man’s grave clothes was pinned of black silk. 

¢ a note written by a lawyer near the scene of the : The Boston Herald Company vecently wae at 

accident, offering to prosecute the railway for a judged guilty of contempt by the Superior Court 

i percentage of the damages. This is a true tale. — of Massachusetts for having published an account 

: Southampton Echo. of the proceedings in a trial pending in that tri- 

y bunal under the headline, “ Guilt is Evident.” The 

corporation was fined $500, and the jury was dis- 

m egal Hotes. charged and a new trial ordered. Commenting 

upon this action of the court, the New York Sun 

g The proposition discussed recently in New York Se ania steed yar lage aawer 

2, by certain courts to cause attorneys who practice the walittcetieis was intended to influence the ac- 

before them to appear gowned like the judges has tion of the jury, and thus interfere with the or- 

vi been made the subject of legislation by Assembly- poe RE ee of justice; but the language 

were Pag hoa as paca sg _ seagate it) of Judge Bond, by whom the fine was imposed, 

os ee bentlen ing ae to appear in court | indicates that he thought that the purpose of the 

eS See publishers was not to affect the determination of 

It is proposed in the South Carolina legislature | the jury, but rather to induce persons to buy the 

to add to the oath of office a declaration that the | Boston Herald, “by a kind of deception which 

official has not participated in a lynching in any | has been practiced by the show-bill effort which 

manner since January 1, 1899, and a promise not to | has come into use to sell the papers, putting in 

a engage in a lynching during his term of office. | some headline to lead people to think there was 

is- The same declaration would be asked of those something very different in the article from that 

ry seeking admission to the bar. which really is there.” If the judge was right in 

el. Boston merchants have petitioned the Massa- | the view thus expressed, it is difficult to justify 

m, chusetts legislature to repeal the act abolishing | the adjudication in contempt or the imposition of 

in days of grace on sight drafts. They complain of | the fine. The gravamen of the offense of con- 

Se inconvenience and loss because of the act. On | tempt of court, as committed by means of news- 

Sir the petition of Andover residents a bill has been | paper publications, is the intent to influence the 

— introduced to tax all property of educational insti- | administration of justice by considerations outside 
tutions not actually or necessarily used for the ' the evidence adduced in court. 
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Hotes of Recent English Decisions. 


Contract — Sale — Bribe by Seller to Agent o° 
Buyer — Repudiation of Contract.— This action 
was brought to recover the sum of £200 upon a 
check given by the defendant to the plaintiff. The 
plaintiff was a horse dealer. The defendant, wio 
was desiring to buy a pair of carriage horses, had 
instructed a veterinary surgeon, Pinkett, to look 
out for a pair, and had promised him a commission 
if a purchase was made through him. The plain- 
tiff was told by Pinkett of the defendant’s des're 
and he offered a pair of horses for sale to the 
defendant. It was ultimately agreed that the de 
fendant would buy the pair of horses from the 
plaintiff for £200, provided that they were ‘passed 
by a veterinary surgeon as sound. The defenda:t 
thereupon instructed Pinkett to examine th 
horses on his behalf. The horses were examined 
by Pinkett, and were certified as sound. The de- 
fendant thereupon gave to the plaintiff a check for 
£200, and the ‘horses were delivered to the de- 
fendant. The horses subsequently proved to be 
unsound, and the defendant stopped payment oi 
the check. The action was tried before Day, J. 
without a jury, and the defendant relied upon the 
defenses that there was no consideration for the 
check, and that it was a condition of the sale tht 
the horses should be sound. Pinkett was called 
as a witness for the plaintiff, amd in cross-exam- 
ination admitted that the plaintiff had said he 
would give him a commission if the horses were 
sold, and that he was willing to accept it. It was 
not submitted at the trial that this fact afforded 
any defense to the action, and Day, J., gave judz- 
ment for the plaintiff. The defendant appealed 
Held (reversing the judgment of Day, J.), that the 
plaintiff, who had placed Pinkett in a position in 
which his interest conflicted with his duty by 
promising him what was in effect a bribe, could 
not recover the price of the horses, and that jud :- 
ment ought to be entered for the defendant 
(Shipway v. Broadwood, Ct. of App., Law Times 
Adv. Rep., Jan. 28, 18909.) 


Bew Books and Acw Editions. 


A Manual Based Upon Lectures Delivered at the 
Naval War College by Freeman Snow, Ph. 
D., LL. B., late Instructor in International 
Law in Harvard University. Prepared and 
Arranged for Publication by the Direction «f 
the Navy Department, by Commander C. 11. 
Stockton, U. S. N. Washington: Govern- 
ment Printing Office. 1808. 

The first edition of this valuable work being ex- 
hausted, a second and revised edition was directed 
and authorized by the navy department. It comes 
at a most opportune time, when information of an 








authoritative kind on the subject of the rules and 
usages of international law is particularly valu- 
able. The unexpected death of Dr. Snow before 
the termination of the course at the War College 
prevented the preparation of the lectures for pub- 
lication by his hands, as was originally intended 
by the navy department. This work has been 
performed by Commander Stockton, with the 
valuable assistance of friends of the late Dr. Snow 
at Harvard University. Among the topics dis- 
cussed are these: International Law in Times 0 
Peace; Territorial Jurisdiction of a State; Jurisdic- 
tion on the High Seas; Intervention; Nationality; 
International Agents of a State; Interm- 
tional Functions of Naval Officers; Amicable 
Settlements of Disputes; Measures Short of War; 
International Law as Modified by War; Effect of 
War as Between Enemies; Military Occupation, 
Termination of War; Postliminum: Relations Be- 
tween Belligerents and Neutrals; Rights and 
Duties of Neutrals; Aid to Insurgents; Contra- 
band of War; Unneutral Service; Blockade; 
Continuous Voyages; Right of Search; Capture in 
Maritime War; Prize Courts. 


Digest of the Reports and Session Laws of the 
State of New York for 1898, Including all the 
Decisions of the Courts of the State Published 
During That Period, and a Full Synopsis of 
All Acts Passed by the Legislature, and Be- 
ing the Annual of the Weekly Digest, Re- 
vised and Rearranged. Compiled by Willard 
S. Gibbons. _Albany: James B. Lyon. 

This valuable compendium, being the fifth an- 
nual volume of the Weekly Digest, shows a large 
increase in the number of decisions during the 
past year. The paragraphs, it may be worth while 
to note, are not mere copies of headnotes of the 
reports, but the result of a careful study of each 
case, made with the purpose of presenting all 
points actually decided, and omitting mere dicta. 

Mr. Gibbons’ work, as the profession well knows, 

1s always carefully and conscientiously done. The 

volume cannot fail to be very valuable as a guide 
and time-saver to busy practitioners. 


1899. 


New York State Library Bulletin. Legislation 
No. 10. Summary and Index of Legislation 
by States in 1808. 

This valuable publication, as is well known, 
digests and organizes the enormous annual output 
of legislation so as to render available with a 
minimum of labor the most recent experience of 
other States, enabling those interested in any 
specific law to find readily what States have re- 
cently passed similar laws. A new feature of the 
Bulletin this year is a review of the most im- 
portant and distinctive legislation of the year, 
indicating the general trend of legislation by refer- 
ences to laws of previous years. 





